The philosophy of judicial activism, on the 
other hand, holds that the Court should play arole 
in shaping national policies, The Court should 
apply the Constitution to social and political ques- 
tions. The Supreme Court under Chief Justice 
Earl Warren—from 1953 to 1969—accepted cases 
involving many controversial issues, particularly 
civil rights and the rights of the accused. 

Because the Warren Court is considered an ac- 
tivist Court, people today associate judicial activism 
with civil rights or social issues, History suggests 
however, that the justices’ activism may justify their 
individual choices in any area of policy, Thus, judi- 
cial activism may mark either a conservative or lib- 
eral court. For example, in the 1930s conservative 
justices frequently took activist Positions against 
government regulation of the economy. 

Since the 1940s, however, most activist policies 
have been in support of civil liberties. Political lib- 
erals have tended to support activism, while con- 
servatives have argued for judicial restraint. 


Changing Court Rulings social and political 
conditions of the times often affect Court interpre- 
tations of the Constitution. The Supreme Court 
has sometimes ruled that the Constitution means 
one thing and then, years later, reversed itself. In 
1896, for example, the Court ruled that separate 
public facilities for African Americans were consti- 
tutional as long as those facilities were equal. More 
than a half century later, in 1954, the Court 
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reversed its position when it decided to outlaw 
racial segregation in public schools. 


Changes Through Custom 
and Usage 


The Constitution has been informally en- 

larged through customs that have developed 
over time. Political parties are a good example. The 
Constitution does not mention political parties, 
but they began soon after the government was or- 
ganized and have been an important part of Amer- 
ican government since then. Today parties help 
organize government and conduct elections. 

The amendments added to the Constitution 
and the changes achieved through precedent and 
practice have created a government that can 
respond to the conditions and needs of the times. 
Thus, this short, simple document has continued 
for more than two centuries to serve as the 
supreme law of the land. 
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Student Web Activity Visit the United States 


Government: Democracy in Action Web site at 


gov.glencoe.com and click on Chapter 3-Student 
Web Activities for an activity about amending the 


Constitution, 


S 


Checking for Understanding 
1. Main Idea Using a graphic organizer like the one 
below, describe at least one way Congress and the 
Supreme Court each have changed the Constitution. 
[ByCongess Td 
[By Supreme con [dd 
2. Define ratify, petition, balanced budget, 
impeach, treaty, executive agreement, judicial 
restraint, judicial activism. 
3. Identify Equal Rights Amendment (ERA), Chief 
Justice Earl Warren. 
4, Identify the two methods of ratifying amendments. 


Critical Thinking 

5. Analyzing Information How have the four 
informal methods of amending the Constitution 
affected the role of the executive branch in the 
federal government? 


Political Processes Do you think the Founders 
were correct in allowing the Constitution to 

be amended? Write a letter to the editor of a 
local newspaper explaining your position on 
this issue. 
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S[k aana 
The Amendments 


Reader’s Guide 


Key Terms 


prior restraint, probable cause, search warrant, 
arrest warrant, due process of law, eminent do- 
main, lame duck, poll tax 


Find Out 

m Why is it important in a democratic society that 
the government follow due process of law when 
trying suspected criminals? 

m How do the amendments to the Constitution 
show the development of democracy in the 
United States? 


Understanding Concepts 
Growth of Democracy How do the amendments 


reflect changes in society's perception of rights 
under the Constitution? 


COVER STORY 


What Bill of Rights? 


D.C., DECEMBER 1991 


WASHINGTON, 


nly one in three 
Americans knows 
what the Bill of Rights is, 
according to a poll com- 
missioned by the Ameri- 
can Bar Association. The 
survey offered a series of 
multiple choice questions 
to 507 participants. Thirty- 
three percent correctly 
identified the Bill oE Npn 
ments , 
ere Oe iON but 28 percent said it asks 
Constitution’s Preamble. Another 7 pacai o 
fused it with the Declaration fe À i n 
10 percent simply didn’t know. Fewer 


knew why the Bill of Rights was adopted. 
Dp) Ainge tent” ahr “A 
ag Oe 


Pi 


Polling Americans 


espite the difficulty of the amendment 

process, Americans put it to work almost 

before the ink was dry on the new Con- 

stitution. Because critics attacked the 
proposed Constitution for not protecting the rights 
of the people, the Founders promised to add a list of 
such rights. The first Congress quickly proposed 12 
amendments and sent them to the states for ratifi- 
cation. In 1791 the states ratified 10 of the amend- 
ments, which became known as the Bill of Rights. 
The first proposed amendment, dealing with repre- 
sentation in the House, was never ratified. The sec- 
ond, dealing with congressional salaries, was not 
ratified until 1992, 


The Bill of Rights 


The Bill of Rights limits the powers of gov- 

ernment. Its purpose is to protect the rights 
of individual liberty, such as freedom of speech, 
and rights of persons accused of crimes, such as 
the right to trial by jury. 

When the Constitution was adopted, some 
state constitutions had bills of rights. Thus it 
seemed necessary and reasonable to add similar 
limits to the new national government. Although 
the Bill of Rights originally applied only to the na- 
tional government, almost all its provisions have 
been applied to the states through a series of 
Supreme Court decisions. 


The First Amendment One ofthe most im- 


portant amendments in the Bill of Rights, the 
First Amendment states: 


bá Congress shall make no law respecting an 
establishment of religion, or prohibiting 
the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the 
right of the people peaceably to assemble, 
and to petition the Government for a re- 
dress of grievances, YY 

—First Amendment, 1791 
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The First Amendment protects the right of 
Americans to worship as they please, or to have no 
religion if they prefer. Thus, unlike many nations, 
the United States does not have an official religion, 
nor does the government favor one religion over 
another. These principles are known as freedom of 
religion and separation of church and state. 

In addition, the First Amendment protects 
freedom of speech and freedom of the press. The 
government cannot prevent individuals from 
freely expressing their opinions, Citizens thus have 
the right to criticize government officials and deci- 
sions, and they are allowed to spread unpopular 
ideas, 

The First Amendment protects not only indi- 
vidual speech, but also extends to the circulation of 
ideas in newspapers, books, magazines, radio, tele- 
vision, and, to some extent, movies. Unlike the 
press in some other countries, the American press 
is not subject to prior restraint—that is, govern- 
ment censorship of information before it is pub- 
lished or broadcast. 


Freedom Within Limits The freedoms of 
speech and the press are not unlimited, however. 
For example, laws prohibit slander and libel. Slan- 
der is false speech intended to damage a person’s 


reputation. Libel is similar to slander, except that 

it applies to written or published statements. En- 
dangering the nation’s safety by giving away mili- 
tary secrets or calling for the violent overthrow 
of the government also are not protected, In addi 

tion, the courts have held that speech should be 
responsible. For example, no one has the right 
to cry “Fire!” in a crowded theater just to see what 
happens. 

Another freedom the First Amendment pro- 
tects is the right to assemble in groups and hold 
demonstrations. People may pass out pamphlets, 
hold meetings, and do other things that peaceably 
call attention to their beliefs. Courts have ruled, 
however, that the government can require a group 
to obtain a permit before holding meetings or 
demonstrations. 

Finally, the First Amendment protects the 
right to criticize government officials and their ac- 
tions. The rights to sign petitions in support of an 
idea, to present those petitions to government of- 
ficials, and to send letters to those officials are all 
protected. 


The Second Amendment This amendment 
ensures citizens and the nation the right to securi- 
ty. It states: 


THE LAW 
and You_ 


Limits to Free Speech 


he First Amendment guarantees Americans 
Te: right to express their thoughts and opin- 
ions. However, this is not an absolute free- 
dom. Some types of speech are not protected by 
the First Amendment, and engaging in such 
speech may result in civil or criminal penalties. 
For example, you may not make any public 
statement on private property without the owner's 
permission, nor can you ever urge listeners to 
commit a crime. Also, you cannot, either publicly or 
in private conversations, make damaging state- 
ments about a person that you know to be untrue. 
Obviously, threats of violence and statements that 
constitute sexual harassment are not protected 
forms of expression, nor is obscene language in 
many situations. 


Be aware that 
“speech” involves 
more than spoken 
words. Signs, 
posters, pamphlets, 
printed T-shirts, and 
other “writings” are 
among many modes 
of expression that the 
courts consider to be speech. 


IF YOU THINK 
EDUCATION Is 


EXPENSIVE- 

N ENORAN 
Practicing 
free speech 


articipating 
IN GOVERNMENT ACTIVITY 


Ask First Would passing out flyers in a si 
parking lot to advertise a school event be 
Amendment right? Call a few businesses 
out their policy regarding flyers. 


66 A well-regulated Militia 
being necessary to the secu- 
rity of a free State, the right 
of the people to keep and 
bear Arms shall not be 
fringed. JY 


—Second Amendment, 1791 


in- 


Originally, the Second Amend- 
ment was intended to prevent the 
national government from repeat- 
ing actions that the British had 
taken. Before the Revolution, the 
British tried to take weapons away 
from colonial militia, or armed 
forces of citizens. 

This amendment seems to 
support the right for citizens to 
own firearms, but it does not pre- 
yent Congress from regulating the 
interstate sale of weapons, nor has 
the Supreme Court applied the 
Second Amendment to the states, 
Many state constitutions guaran- 
tee the right to keep and bear arms, 


“Now that’s the kind of thing that calls fora 
constitutional amendment.” 


Constitutional Amendments Few constitutional amendments 
Survive the ratification process to become part of the Constitu- 


tion. Why do you think the Framers wanted all amendments 


The Third Amendment This 
amendment prohibits the govern- 
ment from forcing people to 
quarter—to provide shelter for—soldiers in 
their homes, another British practice before the 
Revolution. In times of war, however, Congress 


may require a hom owner to house soldje 
lons clearly s 


but only under 


nt The Fourth 
Amendment reflects the early Alnericans’ desire to 
protect their privacy. Britain had used writs of as- 
sistance—general search warrants—to seek out 
smuggled goods. To guard against such searches 
and seizures, the Fourth Amendment protects the 
right to privacy. It requires authorities to have a 
specific reason to search a premises or to seize evi- 
dence or people. Police cannot simply conduct a 
general search or seizure hoping to find damaging 
evidence, or arrest someone on the chance that he 
or she might have committed a crime. 

To be lawful, a search or an arrest must be 
based on probable cause, meaning that police 


approved by representatives of the people? 


must have a reasonable basis to believe the person 
or premises is linked to a crime. A search or an ar- 
rest also usually requires a search warrant or an 
arrest warrant. These are orders signed by a judge 
describing a specific place to be searched for specif- 
ic items or naming the individual to be arrested for 
a specific crime. 


The Fifth Amendment This amendment 
contains four important protections for people ac- 
cused of crimes. First, no one can be tried for a se- 
rious crime unless a grand jury has decided there is 
enough evidence to justify a trial. 

Second, a person who is found innocent of a 
crime may not be tried again for the same offense. 
This clause is designed to prevent continued ha- 
rassment of individuals in order to convict them 
of a crime for which they have already been found 
innocent. 

Third, no one may be forced to testify against 
himself or herself. As a result, people questioned by 
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The Bill of Rights 


Guarantees freedom of religion, speech, 
assembly, and press, and the right of 
people to petition the government 


Protects the right of states to maintain a 
militia and of citizens to bear arms 


Restricts quartering of troops in private 
homes 


Protects against “unreasonable searches 
and seizures” 


G) Assures the right not to be deprived of 
“life, liberty, or property, without due 
process of law,” including protections 
against double jeopardy, self-incrimination, 
and government seizure of property 
without just compensation 


Guarantees the right to a speedy and 
public trial by an impartial jury 


Assures the right to a jury trial in cases 
involving the common law (the law 
established by previous court decisions) 


Protects against excessive bail, or cruel 
and unusual punishment 


Provides that people's rights are not 
restricted to those specified in 
Amendments 1-8 


Restates the Constitution's principle of 
federalism by providing that powers not 
granted to the national government nor 
prohibited to the states are reserved to 
the states and to the people 


‘Source: Mitchell, CQ's Guide to the U.S. Constitution, 2d ed. 
(Washington, D.C.: CQ tne.. 1994). 


Critical Thinking 
The Bill of Rights was not part of the original 


Constitution. For what purpose were the first 
10 amendments added to the Constitution? 


the police, on trial, or testifying before a congres- 
sional hearing may refuse to answer questions if 
their answers would connect them with a criminal 
act. The government must establish a person’s 
guilt by finding independent evidence of the per- 
son’s involvement with the crime. Individuals can- 
not be required to convict themselves. 

Finally, the Fifth Amendment states that gov- 
ernment may not deprive any person of life, liber- 
ty, or property without due process of law. This 
means that the government must follow proper 
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constitutional procedures in trials and in other 
actions it takes against individuals. 

The Fifth Amendment also defines govern- 
ment’s right of eminent domain—the power of 
government to take private property for public 
use such as to build a highway, a dam, or a park, 
The government must pay a fair price for the prop. 
erty taken and must use It in a way that benefits 


the public. 


The Sixth Amendment This amendment 
protects the rights of individuals charged with fed- 
eral crimes to defend themselves in a court trial, 
The Supreme Court, however, has ruled that these 
rights also apply to people charged with crimes 
subject to state courts. The Sixth Amendment gives 
an accused person several important rights, 

A basic protection is the right to a speedy, pub. 
lic trial by an impartial jury. Thus, the authorities 
cannot purposely holda person for an unnecessar- 
ily long time awaiting trial. This protection pre- 
vents government from silencing its Critics by 
holding them for years without trials, as Often hap- 
pens under dictatorships. The requirement that 
trials be conducted in public assures that justice js 
carried out in full view of the people. 

Although the amendment provides for trial by 
jury, an accused person may ask to be tried by a 
judge alone. The accused also may ask to have his 
or her trial moved to another community. A 
change of venue, or new trial location, is some- 
times requested when unfavorable publicity indi- 
cates that the defendant cannot receive an 
impartial trial in the original location. 

The Sixth Amendment gives accused persons 
the right to know the charges against them, so that 
they may prepare a defense. Accused persons also 
have the right to hear and question all witne 
against them and the right to compel witnes: 
appear at the trial and testify in their behalf. T 
protections allow defendants to respond to t 
timony of witnesses. In addition, accused 
have the right to be defended by a law 


worth more than 
flict agree, howe 


dge rather than a jury may 
hear eviden 


the case. 


The Eighth Amendment ‘tj, 
prohibits excessive bail—money 
that the accused deposits with the 


amendment 
OF property 
release from jail until the trial. The idee se ot 
jn an amount that ensures the accused wil pe ual 
for trial. When the trial ends, bail is iturn i ike 
accused does not appear, bail is forfeited, sate 
rn Amendment also prevents judges 
rom orde 8 D mec ne convicted of a crime to 
pay an excessive fine. Fines for serious crimes may 
be higher than those for less serious ones, If some- 
one is too poor, he or she cannot be imprisoned for 
longer than the maximum sentence to “work off” 
the fine. 

Finally, the Eighth Amendment bans “cruel 
and unusual punishment” for crimes, These are 
punishments that are out of proportion to the 
crime committed. For example, 20 years in prison 
for stealing a candy bar would be cruel and unusu- 
al punishment. The Eighth Amendment also has 
been used to limit the use of the death penalty in 
some circumstances. 


The Ninth Amendment The Ninth Amend- 
ment states that all other rights not spelled out in 
the Constitution are “retained by the people” This 
amendment prevents government from claiming 
that the only rights people have are those listed in 
the Bill of Rights. The amendment protects all 
basic or natural rights not specifically noted in the 


Constitution. 


The Tenth Amendment Unlike the other 
amendments, the Tenth Amendment did not add 
anything to the ratified constitution. The final 
amendment was intended to reaffirm the relation- 
ship between the national and state governments. 
It confirms that the people and states have rights 
that the national government may not assume. 


Other Amendments 


The 27 amendments fall into 3 major 
groups. The first group, which includes the 
Bill of Rights, was added between 1791 and 1804 to 
put finishing touches on the original Constitution. 
The Eleventh and Twelfth Amendments also be- 
long to this group. 
Article III, Section 1, of the Constitution gave 
the federal courts jurisdiction in cases arising 


between states, between citizens of different states, 
or between a state and citizens of another state. In 
1795 the Eleventh Amendment was added to the 
Constitution to prohibit a state from being sued in 
federal court by citizens of another state or of an 
other nation. 

In 1793 two citizens of South Carolina had 
sued ¢ seorgia in the Supreme Court over property 
confiscated during the Revolution, The Georgia 
legislature maintained that a sovereign state could 
not be summoned into federal court and ordered 
to defend itself. When Georgia officials refused 
to appear for the trial, the Supreme Court decided 
against the state, Although Georgia lost the court 
case, it won its power struggle with the federal 


The Power of the Ballot 


Civil Rights As this painting His First Vote by 
Thomas Waterman Wood shows, African Ameri- 
can men won the right to vote when the Fif- 
teenth Amendment became law in February 
1870. How did the Civil War amendments 
expand civil rights in the nation? 
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judiciary. The day after the Supreme Court 
announced its decision in Chisholm v. Georgia? 
Congress introduced an amendment to limit the 
jurisdiction of the federal courts. 

The Twelfth Amendment, added in 1804, cor- 


rects a problem that had arisen in the method of 


electing the president and vice president. This 
amendment provides for the Electoral College to 
use separate ballots in voting for president and vice 


Civil War Amendments The second group of 
amendments—Thirteen, Fourteen, and Fifteen— 
often are called the Civil War amendments because 
they grew out of that great conflict. 

The Thirteenth Amendment (1865) outlaws 
slavery, and the Fourteenth Amendment (1868) 
originally was intended to protect the legal rights of 


ing footnoted materials in the Reference Handbook. 
Georgia case summary, page 756. 


QI See the follows 
1. Chisholm v. 


president. 


1795 


1804 
1865 
1868 
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Other Constitutional Amendments 


Amendments Date Purpose 


Removed cases in which a state was sued without its consent from the jurisdiction of the 
federal courts 
Required presidential electors to vote separately for president and vice president 


Abolished slavery and authorized Congress to pass legislation implementing its abolition 


Granted citizenship to all persons born or naturalized in the United States; banned states 
fi ithout due process of law; and banned 


from denying any person life, liberty, or property wi 
states from denying any pérson equal protection under the laws 


Extended voting rights to African Americans by outlawing denial of the right to vote on the 
basis of race, color, or previous condition of servitude 


Empowered Congress to levy an income tax 

Provided for the election of U.S. senators by direct popular vote instead of by the state legislatures 
Authorized Congress to prohibit the manufacture, sale, and transportation of liquor 

Extended the right to vote to women 


Shortened the time between a presidential election and inauguration by designating 
January 20 as Inauguration Day; set January 3 as the date for the opening of a new Congress 


Repealed the Eighteenth Amendment and empowered Congress to regulate the liquor industry 
Limited presidents to two full terms in office 

Granted voters in the District of Columbia the right to vote for president and vice president 
Forbade requiring the payment of a poll tax to vote in a federal election 


Provided for succession to the office of president in the event of death or incapacity and 
for filling vacancies in the office of the vice president 


Extended the right to vote to 18-year-olds 


Banned Congress from increasing its members’ salaries until after the next election 


Critical Thinking 


The United States Constitution is the oldest active writte 
constitution in the world, yet it has been amended onl 
times. Which amendments are known as the Civil Wi 


Source: Mitchell, CQ's Guide to the U.S. Constitution, 2d ed. (Washington, D.C.: CQ Ing 


_Amendments in Practice 


== 


present The Fourth Amendment > 
protects citizens from unlawful 
searches and arrest by government 
authorities. 


Past The Eighteenth Amendment 
proved difficult to enforce and led 
to an illegal trade in alcohol, In 
Prohibition Raid, Thomas Hart 
Benton depicts police forcing the 


destruction of illegal alcohol. v 


Enforcing Laws Explain 
why the Eighteenth 
Amendment may have 
been more difficult to en- 
force than the Fourth 
Amendment. 


—_—— 


the freed slaves and their de- 
scendants. Today it protects the 
rights of citizenship in general 
by prohibiting a state from de- 
priving any person of life, liber- 
ty, or property without “due 
process of law.” In addition, it 
states that all citizens have the 
right to equal protection of the law in all states. The 
Fifteenth Amendment (1870) prohibits the govern- 
ment from denying a person’s right to vote on the basis 
of race. 


The Later Amendments The third group of 
amendments have all been added in the twentieth 
century. They deal with a range of topics that re- 
flect the changes in modern American society. 
The Sixteenth Amendment (1913) gives Con- 
gress the power to levy individual income taxes. Al- 
though the federal government had collected 
income taxes earlier, in 1895 the Supreme Court re- 
versed a previous decision and held that the basic 
features of the federal income tax were unconstitu- 
tional. This decision prevented passage of another 
income tax law until after the constitutional 
amendment. The Seventeenth Amendment (1913) 
states that the people, instead of state legislatures, 


elect United States sen- 
ators. Congress had in- 
troduced amendments 
for a direct popular 
election of senators 
several times before. 
However, in 1912 
charges of vote buying 
in state legislatures aided in the passage of this 
amendment. 

The Eighteenth Amendment (1919) prohibits 
the manufacture, sale, or transportation of alco- 
holic beverages, concluding a crusade to abolish 
the use of liquor that began in the 1830s. The fol- 
lowing year, the Nineteenth Amendment (1920) 
guaranteed women the right to vote. By then 
women had already won the right to vote in many 
state elections, but the amendment put their right 
to vote in all state and national elections on a 
constitutional basis. 

The Twentieth Amendment (1933) sets new 
dates for Congress to begin its term and for the in- 
auguration of the president and vice president. 
Under the original Constitution, elected officials 
who retired or who had been defeated remained in 
office for several months. For the outgoing presi- 
dent, this period ran from November until March. 
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Such outgoing officials had little influence and ac- 
complished little, and they were called lame ducks 
because they were so inactive. The amendment 
addressed and in most cases solved this problem by 
ending the terms of senators and representatives 
on January 3, and the term of the president on 
January 20 in the year following their November 
elections. 

The Twenty-first Amendment (1933) repeals 
the unsuccessful Eighteenth Amendment. The 
Twenty-first Amendment, however, continued to 
ban the transport of alcohol into any state where 
its possession violated state law. 

The Twenty-second Amendment (1951) lim- 
its presidents to a maximum of two elected terms. 
It was passed largely as a reaction to Franklin D. 
Roosevelt’s election to four terms between 1933 
and 1945, 

The Twenty-third Amendment (1961) allows 
citizens living in Washington, D.C., to vote for 
president and vice president, a right previausly de- 
nied residents of the nation’s capital. The District 
of Columbia now has three presidential electors, 
the number to which it would be entitled if it were 
a state. 

The Twenty-fourth Amendment (1964) pro- 
hibits poll taxes in federal elections—taxes paid in 
order to vote. Prior to the passage of this amend- 
ment, some states had used such taxes to keep low- 
income African Americans from voting. 


Section 4 Assessment 
el 


Checking for Understanding 

1. Main Idea In a table, categorize the 27 
amendments into the three major groups 
described in this section. 


Constitutional Amendments 


2. Define prior restraint, probable cause, search 
warrant, arrest warrant, due process of law, 
eminent domain, lame duck, poll tax. 

3. Identify Bill of Rights, Chisholm v. Georgia. 

4, What rights are listed in the First Amendment? 

5. Identify the twentieth-century amendments that 
deal with voting rights. 
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The Twenty-fifth Amendment (1967) estab- 
lishes a process for the vice president to take over 
leadership of the nation when a president is dis- 
abled. It also sets procedures for filling a vacancy jn 
the office of the vice president. This amendment 
addresses a delicate issue—when should a presi- 
dent be considered unable to perform the duties 
of the office? A few times in the nation’s history 
illness prevented a president from performing his 
official duties. Should the vice president be con- 
sidered president during this time? The amend- 
ment says that when a president—or vice president 
with the support of the majority of the cabinet— 
writes to the president pro tem of the Senate 
and the Speaker of the House expressing the in- 
ability of the president to perform the duties of the 
office, the vice president immediately becomes the 
acting president. In a conflict between the presi- 
dent and the vice president over this issue, Con- 
gress must decide who will perform the duties 
of the office. 

The Twenty-sixth Amendment (1971) lowers 
the voting age in both federal and state elections 
to 18. 

The Twenty-seventh Amendment (1992) 
makes congressional pay raises effective during the 
term following their passage. Originally proposed 
by James Madison in 1789, this amendment lin- 
gered in obscurity for more than 200 years until it 
was discovered by a university student. 


Critical Thinking 
6. Analyzing Information How do the amendments 
to the Constitution preserve individual rights? 


Growth of Democracy Amendments often re 
flect a change in society or a need for cha 

in the structure and power of governmen 
Write a report that identifies the reason 

and events that led to the adoption of 

of the 27 amendments. Present you! 

to the class. 


